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10/8/2010   

Appellant at ALJ Level 

The Scooter Store 

ALJ Appeal Number 

1-944263974 
Beneficiary (if not the Appellant)   List attached 

 

ALJ Decision Date 

July 23, 2012 
Health Insurance Claim Number (HICN)* 

 

Specific Item(s) OR Service(s) 

E2300 (power seat elevation system) 
Provider, Practitioner OR Supplier 

The Scooter Store  
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Rationale for Referral:  

A durable medical equipment (DME) supplier furnished a motorized wheelchair with a 

power tilt and recline system, a power seat elevation system and related accessories to 

a Medicare beneficiary. The claim for services was denied because the beneficiary was 

using a similar piece of equipment furnished within five years. On appeal, the Appellant 

argued that the new wheelchair was necessary because of the beneficiary’s change in 

condition and the previous wheelchair could not be fitted with a tilt and recline system 

the beneficiary now requires.  At the first two levels of appeal, the denials were affirmed 

because documentation did not support medical necessity, except for the power seat 

elevation system reported with Healthcare Common Procedure Coding System 

(HCPCS) E2300, which was denied following because it’s not medical in nature, and 

therefore, not covered.  

In a July 23, 2012 on-the-record decision, the ALJ reversed the denials for the 

wheelchair and all accessories, finding, “The group 3 Power Wheelchair and 

accessories provided to the beneficiary on DOS 5/31/11 was ‘reasonable and 

necessary’ and should be paid by Medicare or if recouped, refunded.” ALJ decision at 6.  

The ALJ erred in allowing coverage for the power seat elevation system billed with 

HCPCS code E2300.  DME is defined as equipment furnished by a supplier or home 

health agency that (1) can withstand repeated use; (2) is primarily and customarily used 

to serve a medical purpose; (3) generally is not useful to an individual in the absence of 

an illness or injury; and (4) is appropriate for use in the home. 42 CFR § 414.202. 

According to National Government Services (NGS)’s local coverage determination 

(LCD) L27223  and related Local Coverage Article for Wheelchair Options/Accessories 

A47229, “A power seat elevation feature (E2300) and power standing feature (E2301) 

are noncovered because they are not primarily medical in nature.”1 Since power seat 

                                            
1
 LCDs and Policy Articles are available online at http://www.cms.gov/medicare-coverage-database/. 

http://www.cms.gov/medicare-coverage-database/
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elevation systems are presumptively nonmedical in nature, Medicare does not pay 

regardless of whether they may be considered medically necessary in a particular 

instance.  

All laws and regulations pertaining to the Medicare program, including, the Social 

Security Act and applicable implementing regulations, are binding on ALJs and the 

MAC. 42 C.F.R. § 405.1063(a). “ALJs and the [Medicare Appeals Council] are not 

bound by LCDs, LMRPs, or CMS program guidance, such as program memoranda and 

manual instructions, but will give substantial deference to these policies if they are 

applicable in a particular case.” 42 C.F.R. § 405.1062(a). If an ALJ declines to follow a 

policy, the decision must explain the reasons why the policy was not followed. 42 C.F.R. 

§ 405.1062(b). The ALJ erred in allowing coverage for the power seat elevation system 

without considering whether E2300 meets the regulatory definition of DME and without 

affording deference to well-established CMS and contractor policies.  

 

Background:  

The Appellant, a DME supplier, submitted a claim to Medicare for a power wheelchair 

with a power tilt and recline system, a power seat elevation system and related 

accessories furnished to a Medicare beneficiary on March 25, 2011. The supplier billed 

using the following HCPCS codes: 

 K0861 – power wheelchair, group 3 standard, multiple power option, sling/solid back, 

patient weight capacity up to and including 300 pounds 

 E1028 – wheelchair accessory, manual swing away, retractable or removable mounting 

hardware for joystick, other control interface or positioning accessory 

 E2313 – power wheelchair accessory, harness for upgrade to expandable controller, 

including all fasteners, connectors and mounting hardware, each 

 E2377 – power wheelchair accessory, expandable controller, including all related 

electronics and mounting hardware, upgrade provided at initial issue 

 E1007 – wheelchair accessory, power seating system, combination tilt and recline, with 

mechanical shear reduction 

 E2300 – power wheelchair accessory, power seat elevation system  

 E2361 – power wheelchair accessory, 22nf sealed lead acid battery, each (e.g. gel cell, 

absorbed glassmat) 

 E2620 – positioning wheelchair back cushion, planar back with lateral supports, width 

less than 22 inches, any height, including any type mounting hardware 

 E2622 – skin protection wheelchair seat cushion, adjustable, width less than 22 inches, 

any depth 

 K0108 – wheelchair component or accessory, not otherwise specified 
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 E2311 – power wheelchair accessory, electronic connection between wheelchair 

controller and two or more power seating motors, including all related electronics, 

indicator feature, mechanical function selection switch, and fixed mounting hardware  

The Appellant billed E2300 with the modifier “-GX”, which is used when the supplier 

knows a services is excluded by Medicare statute and wishes to report that a voluntary 

Advanced Beneficiary Notice was issued to the beneficiary.2 Initially, NGS denied 

E2300 as a patient responsibility because the item is a “non-covered charge.”3 P 083. 

The remaining items denied as “CO-151,” which means contractual [provider] obligation, 

the payer deems the information submitted does not support this many/frequency of 

services. Id. In its request for redetermination, the Appellant wrote: 

Medicare has a K0831 on file DOS 04/29/10. That unit did not meet [the beneficiary’s] 

medical needs properly due to the change in her condition. [The beneficiary] cannot shift her 

weight and has developed open decubitus ulsers (sic) on her right buttock and is being 

treated at a wound care center. She also has a history of multiple other decubitus ulcers.   

P 160. 

On May 31, 2011, the NGS issued an unfavorable decision, explaining that the 

wheelchair and most accessories remained denied because the documentation did not 

support medical necessity. P 154- P 156. NGS further explained that E2300 was not 

covered by Medicare and the beneficiary is responsible for this denied service. P 156. 

In its October 10, 2011 request for reconsideration, the Appellant summarized the 

beneficiary’s medical condition which, it contended, warranted Medicare coverage of the 

wheelchair and related accessories.  P 087. The QIC determined “there is no clinical 

documentation from the physician which corroborates the statements on this [pre-

printed face to face evaluation] form. It is not shown that a full comprehensive 

examination was performed to include the patient’s impairment of strength or range of 

motion (using measurable values), sensation, or coordination of arms, legs or trunk; 

neck and pelvic posture and flexibility; and sitting and standing balance…” P 013-014. 

With regard to the E2300, the QIC found “the power seat elevation feature is not 

covered by Medicare. Therefore, the beneficiary is responsible for the charges related 

to the non-covered item(s). Id. at P 014.  

The supplier requested an ALJ hearing, arguing that it “met the criteria for coverage of 

mobility equipment.” P 008. In his July 23, 2012 decision, the ALJ decided “the Group 3 

Power Wheelchair and accessories provided to the beneficiary on DOS 5/31/11 was 

‘reasonable and necessary’ and should be paid by Medicare or if recouped, refunded.” 

ALJ decision at 6. 

                                            
2
 MLN Matters CR# 6563, effective April 1, 2010, Implementation Date, April 5, 2010, explains use of the 

“-GX” modifier. See http://www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-
MLN/MLNMattersArticles/downloads/MM6563.pdf. 
3
 The case file only includes a copy of the claim. “PR-96 and CO-151 messages are defined at 

http://www.wpc-edi.com/reference/ 
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Applicable Law, Regulation, and Medicare Policy:  

1. Coverage Under the Durable Medical Equipment Benefit 

Section 1832(a) of the Social Security Act (the Act) provides that benefits under 

Medicare Part B include “medical and other health services.” Section 1861(s)(6) of the 

Act defines “medical and other health services” to include DME. The term DME is 

defined as equipment that:  

• Can withstand repeated use; i.e., could normally be rented and used by successive 

patients;  

• Is primarily and customarily used to serve a medical purpose;  

• Generally is not useful to a person in the absence of illness or injury; and, 

• Is appropriate for use in a patient’s home. 

42 C.F.R. § 414.202. This definition is repeated in the Medicare National Coverage 

Determinations Manual (MNCDM), (CMS Pub 100-3), § 280.1, the Medicare Benefit 

Policy Manual (MBPM) (CMS Pub 100-2), Chapter 15, § 110.1, and the Medicare 

Claims Processing Manual (MCPM) (CMS Pub 100-4), Chapter 20, § 10.1.1.4 Examples 

of DME include wheelchairs, canes, oxygen regulators, hospital beds and nebulizers. 

The MBPM explains: 

Medical equipment is equipment primarily and customarily used for medical purposes and is 

not generally useful in the absence of illness or injury.   

… Equipment which is primarily and customarily used for a nonmedical purpose may not be 

considered “medical” equipment for which payment can be made under the medical 

insurance program. This is true even though the item has some remote medically related 

use.  

Chapter 15, § 110.1. If development is necessary to determine whether an item 

constitutes medical equipment, such “development would include the advice of local 

medical organizations (hospitals, medical schools, medical societies) and specialists in 

the field of physical medicine and rehabilitation.” Id. Furthermore, presumptively 

nonmedical equipment includes: 

Equipment which is primarily and customarily used for a nonmedical purpose may not be 

considered “medical” equipment for which payment can be made under the medical 

insurance program. This is true even though the item has some remote medically related 

use.  

Id. at § 110.1.B.2. 

DME is reimbursable if the following three requirements are met: 

                                            
4
 The CMS manuals are available online at http://www.cms.hhs.gov/Manuals/IOM/list.asp#TopOfPage.   

http://www.cms.hhs.gov/Manuals/IOM/list.asp#TopOfPage
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• The equipment meets the definition of DME; 

• The equipment is necessary and reasonable for the treatment of the patient’s illness or 

injury or to improve the functioning of his or her malformed body member; and  

• The equipment is used in the patient’s home. 

Id. at § 110. 

2. Applicability of Local Coverage Determinations and Other Policies 

Section 1869(f)(2)(B) of the Act defines LCD as a determination by a fiscal intermediary 

or a carrier under part A or part B, as applicable, respecting whether or not a particular 

item or service is covered on an intermediary-or carrier-wide basis under such parts, in 

accordance with section 1862(a)(1)(A) of the Social Security Act (the Act). According to 

the Medicare Program Integrity Manual (PIM) (CMS Pub 100-08): 

LCDs specify under what clinical circumstances a service is considered to be reasonable 

and necessary. They are administrative and educational tools to assist providers in 

submitting correct claims for payment. Contractors publish LCDs to provide guidance to the 

public and medical community within their jurisdictions. Contractors develop LCDs by 

considering medical literature, the advice of local medical societies and medical consultants, 

public comments, and comments from the provider community.  

Chapter 13, § 13.1.3. Prior to 2003, contractors issued Local Medical Review Policies 

rather than LCDs. The difference between LMRPs and LCDs is that LCDs consist of 

only “reasonable and necessary” information, while LMRPs may also contain benefit 

category and statutory exclusion provisions. Id. With the implementation of LCDs, CMS 

instructed contractors to communicate information not pertaining to whether the service 

was reasonable and necessary (e.g., benefit category, statutory exclusion, and coding 

provisions) in policy articles. Id. 

A revision to NGS’s LCD L27223, effective January 1, 2004, states: “The following items 

are noncovered: power seat elevation feature (E2300), power standing feature, 

electronic interface for lights/ other electrical devices.”5 The related Policy Article 

A47229, effective on the date of service, states: 

a power seat elevation feature (E2300) and power standing feature (E2301) are noncovered 

because they are not primarily medical in nature. If a wheelchair has an electrical 

connection device described by code E2310 or E2311 and if the sole function of the 

connection is for a power seat elevation or power standing feature, it will be denied as 

noncovered. 

42 C.F.R. § 405.1062 provides that, while ALJs and the Medicare Appeals Council are 

not bound by LCDs, LMRPs, or CMS program guidance, they must give substantial 

deference to these policies if they apply to a case. If the ALJ does not follow an LCD, 

                                            
5
 LCDs are available on the CMS Web site at http://www.cms.gov/medicare-coverage-database/overview-

and-quick-search.aspx.  

http://www.cms.gov/medicare-coverage-database/overview-and-quick-search.aspx
http://www.cms.gov/medicare-coverage-database/overview-and-quick-search.aspx
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the ALJ must explain the reasons why the policy wasn’t followed. An ALJ’s decision not 

to follow a policy applies only to the specific claim on appeal and does not have 

precedential effect.  

3. Waiver of Liability Under § 1870 of the Act 

Section 1879 of the Act provides financial liability protections to beneficiaries and 

providers by allowing payment for certain items and services for which Medicare 

payment would otherwise be denied. Section 1879 applies to claims that are denied as 

not reasonable and necessary (§ 1862(a)(1)) or denied as custodial care (Section 

1862(a)(9)). In these situations, § 1879 allows payment when the beneficiary and/or 

provider did not know and could not reasonably have been expected to know that the 

items or services would be excluded from coverage. 

Generally, a provider is presumed to know that services are not covered based on 

experience or actual or constructive notice. Sources of notice include the law, the 

Federal Register, manual issuances, bulletins or other written guides from Medicare 

contractors. 42 C.F.R. § 411.406(e). The provider is then presumed liable for denied 

services unless it has given proper notice of the denial to the beneficiary. Absent 

evidence to the contrary, a beneficiary may be presumed not to have known that a 

service is not covered. 

42 C.F.R. § 411.404 provides that a beneficiary is considered to know that services are 

not covered if provided with written notice from either a provider or Medicare contractor 

that the services are not covered. Usually, the written notice would be in the form of an 

Advance Beneficiary Notice (ABN) that the provider would deliver to the beneficiary. 

MCPM, Chapter 30, § 30.1.1. 

 

Discussion:  

This referral addresses only the ALJ’s decision to allow payment for the power seat 

elevation system (E2300). 

For any item to be covered by Medicare, it must 1) be eligible for a defined Medicare 

benefit category, 2) meet other applicable Medicare statutory and regulatory 

requirements, and 3) be reasonable and necessary for the diagnosis or treatment of 

illness or injury or to improve the functioning of a malformed body member. Before 

addressing whether an item or service is reasonable and necessary, a Medicare 

contractor must determine whether it falls under a covered benefit category and meets 

other requirements.  

Section 1861(s)(6) of the Act defines medical and other health services to include DME. 

DME is defined as equipment, furnished by a supplier or home health agency that (1) 

can withstand repeated use; (2) is primarily and customarily used to serve a medical 

purpose; (3) generally is not useful to an individual in the absence of an illness or injury; 

and (4) is appropriate for use in the home. 42 C.F.R. § 414.202 (emphasis added).   
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Pursuant to longstanding Medicare policy, power seat elevation systems are never 

covered by Medicare because they do not meet the regulatory definition of DME. The 

DME contractor and the QIC both cited LCD L27223 in denying coverage for the seat 

elevation system because it is not primarily and customarily used to serve a medical 

purpose. LCD L27223 provides, “the following items are noncovered: power seat 

elevation feature (E2300), power standing feature, electronic interface for lights/other 

electrical devices.” Related Policy Article, A47229, states, “A power seat elevation 

feature (E2300) and power standing feature (E2301) are noncovered because they are 

not primarily medical in nature.”  

In a case presenting substantially similar issues, items and coverage policy as in the 

present case, the Medicare Appeals Council recently upheld an ALJ’s decision that a 

power standing system used with a power wheelchair did not meet the definition of 

covered DME and thus did not fall under a Medicare benefit category. In the Case of 

S.C.S., Medicare Appeals Council (January 20, 2011), online at 

http://www.hhs.gov/dab/divisions/medicareoperations/macdecisions/scs_partb.pdf. In 

addition to the contractor’s LCD and Policy Article regarding wheelchair accessories, 

the Council cited a contractor medical director’s hearing testimony explaining: 

the two primary and customary uses for a [power standing system] are to allow access to 

higher surfaces in the home (such as countertops) and to facilitate social interactions by 

permitting eye-level interactions with others. 

Id. at 5. In addition, the medical director testified: 

that representatives of the Centers for Medicare & Medicaid Services (CMS) and contractors 

had recently met with representatives of the Rehabilitative Engineering and Adaptive 

Technology Society of North America (RESNA) to review Medicare’s position on the use of 

standing systems. He testified that CMS and the contractors did not find that current medical 

literature supports a change in Medicare coverage for [power standing system] devices.   

Id. (Internal citations omitted). See also In the Case of National Seating and Mobility 

Medicare Appeals Council (September 20, 2011), online at 

http://www.hhs.gov/dab/divisions/medicareoperations/macdecisions/11-2045.pdf. Thus, 

CMS has recently reviewed and declined to revise its noncoverage policy regarding 

power seat elevation systems.  

The ALJ determined, as a matter of law, the wheelchair and all accessories are 

‘reasonable and necessary’ and should be paid by Medicare or if recouped, refunded. 

ALJ decision at 6. The ALJ’s decision to allow coverage for E2300 ignores long-

standing and well-documented Medicare policy. Although ALJs are not bound by CMS 

and contractor policy, they must give substantial deference to these policies if they 

apply in a particular case. If an ALJ declines to follow a policy, the decision must explain 

the reasons why the policy was not followed. 42 C.F.R. § 405.1062. The ALJ failed to 

acknowledge relevant contractor policies and articles, consider their application to the 

case at hand, and explain why he chose not to follow them. Article A47229 states the 

http://www.hhs.gov/dab/divisions/medicareoperations/macdecisions/scs_partb.pdf
http://www.hhs.gov/dab/divisions/medicareoperations/macdecisions/11-2045.pdf
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power seat elevation system is “noncovered because it’s not primarily medical in 

nature.” Since the equipment does not meet the definition of DME, Medicare does not 

pay regardless of whether it is reasonable and necessary.  

Liability Under Section 1879 of the Act 

If services are not covered on the basis that they are not reasonable and necessary 

under § 1862(a)(1)(A) of the Social Security Act, then Section 1879 of the Social 

Security Act provides financial protection to both providers and beneficiaries where 

neither knew or could be expected to know that services were not covered. However, 

these financial liability protections do not apply to services that are not covered because 

they do fall into a statutory benefit category.  

In this case, both the DME contractor and the QIC found that the power seat elevation 

system is not covered by Medicare because it does not meet the statutory definition of 

DME. The redetermination decision cited the contractor’s LCD. The QIC determined the 

beneficiary liable for the charges. In addition, the supplier billed Medicare with the 

appropriate modifier [GX] indicating the service would not be paid by Medicare. 

Because “items that are primarily not medical in nature” are noncovered as a matter of 

law, the financial protection of § 1879 of the Act does not apply and the supplier cannot 

be held responsible for the payment. 


